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Defendant Raymond Chow has filed a motion for a new trial pursuant to Rule 33 of the Federal 
Rules of Criminal Procedure. For the reasons discussed below, the motion should be denied in its 
entirety. 

A. LEGAL BACKGROUND TO RULE 33 MOTIONS 

Rule 33 empowers the Court to “vacate any judgment and grant a new trial if the interest of 
justice so requires.” “The district court . . . may weigh the evidence and in so doing evaluate for itself the 
credibility of the witnesses.” United States v. Alston, 974 F.2d 1206, 1211 (9th Cir.1992) (quotation 
omitted). “If the court concludes that, despite the abstract sufficiency of the evidence to sustain the 
verdict, the evidence preponderates sufficiently heavily against the verdict that a serious miscarriage of 
justice may have occurred, it may set aside the verdict, grant a new trial, and submit the issues for 
determination by another jury.” Id. at 1211-12 (quotation omitted). See also United States v. Jensen, 
532 F.Supp.2d 1187 (N.D.Cal. Jan. 25, 2008). Appellate review is limited to determining whether the 
district court clearly and manifestly abused its discretion. Alston, 974 F.2d at 1212 (internal citations 
and quotations omitted). 

B. ARGUMENT 

In Chow’s instant motion, he lists twenty separate arguments as justification for his motion for a 
new trial, identified as I through XX. The government responds to each of these twenty arguments 
below. For ease of reference, the government uses the same numbering convention to identify its 
responses to each of Chow’s twenty arguments. 

I. It was Proper for the Government to Impeach Chow Using His Previous Statements 

At trial, Chow was impeached regarding statements he previously made to the government about 
the murder of Danny “Ah Pie” Wong. Chow made these statements to the government in 2002 after 
entering into a plea agreement with the government in 2000. As part of his cooperation agreement, 
Chow subsequently testified at the trial of defendant Peter Chong. In his current motion for new trial, 
Chow contends that he had immunity from the use of the statements he made in 2002 and those 
statements should not have been used to impeach him at trial. He claims that the statements were 
compelled and he had statutory immunity, pursuant to 18 U.S.C. Sections 6002 and 6003. 
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Chow’s argument fails because (1) the statements he made to the government in proffer sessions 
were not coerced or compelled through statutory immunity or otherwise and, therefore, were usable 
against him to impeach his false testimony; (2) Chow testified falsely in breach of his plea agreement 
with the government and therefore, under the terms of the plea agreement, his statements were usable 
against him; and (3) Chow “opened the door” to use of his prior statements by misleading the jury. In 
addition, Chow completely misapprehends the factual record and mistakenly believes that the Court 
granted him statutory immunity pursuant to 18 U.S.C. Sections 6002 and 6003. There is no record of 
that ever taking place; thus the lynchpin of Chow’s argument simply does not exist. 

As part of his argument, Chow now admits through his counsel that he lied to the Court, to the 
government, and to the jury during trial when he denied that he had a role in the murder of Danny 
Wong. Because he now concedes that he lied, he also necessarily concedes that he breached his Plea 
Agreement, which required him to testify truthfully. Once that Agreement - the only source of any 
limitations on the use of his prior statements - was breached, Chow’s statements were usable against 
him. Furthermore, because his statements were not compelled, but the product of a negotiated, mutual, 
and wholly voluntary Plea Agreement, his statements could always be used to impeach him regardless of 
whether he had already breached that Agreement. Amazingly, somehow Chow claims that the 
government’s correction of his intentional perjury before the Court and the jury should instead entitle 
him to a new trial. Chow’s false testimony and the government’s demonstration that Chow’s statements 
were false, do not entitle him to a new trial. 

a. Factual Background 

In 2000, Chow entered into a Plea Agreement. The Plea Agreement was filed on August 10, 
2000. That Plea Agreement is the only record of immunity actually conferred on Chow that the 
government was able to locate prior to or after trial. See Exhibit 1, Declaration of AUSA William 
Frentzen in Support of Opposition to Motion for a New Trial. The Plea Agreement was negotiated 
between the parties and was agreed to by both parties. Relevant to this issue, the government agreed to 
provide use immunity to Chow for statements that he made in the course of cooperating with the 
government. Exhibit 2, Plea Agreement, U19, p. 6, (“The government agrees not to use any statements 
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made by the defendant pursuant to this Agreement against him, unless the defendant fails to comply 
with any promises in this agreement. The government agrees not to voluntarily provide any information 
or evidence obtained from the defendant pursuant to this agreement to any other local, state, or federal 
law enforcement agency unless that agency agrees to be bound by this agreement”). 

Equally important to the analysis, however, Chow agreed “not to . . . intentionally provide false 
information or testimony to the Court ... or the government . . . .” Exhibit 2, Plea Agreement, p. 5, 1111. 
Chow also “agreefd] that, if I fail to comply with any of the promises I have made in this Agreement, 
then the government will be released from all of its promises, but I will not be released from my guilty 
plea”. Id. Furthermore, the Plea Agreement specified that it was the only agreement between the 
parties. Exhibit 2, Plea Agreement, 1J13, p. 5, (“I agree that this Agreement contains all of the promises 
and agreements between the government and me, and I will not claim otherwise in the future”). Chow 
also agreed that “I . . .confirm that my decision to plead guilty is made voluntarily, and no one coerced or 
threatened me to enter into this agreement.” Exhibit 2, Plea Agreement, p. 8, H5. 

During trial in this case, Chow asserted that he had not previously participated in murder. That 
assertion was demonstrably false. In opening statements, Chow’s counsel showed a photograph of 
Chow from August of 2006 and claimed: “Look at him. This is not the face of a human being who has 
killed to achieve that status.” Trial Tr. Vol. 3, 338, Nov. 9, 2015. In fact, however, when the jury 
looked at the face of Chow in August of 2006, they were looking straight into the face of a man who by 
his own admission had committed murder. 

Furthermore, during his testimony, Chow testified as follows in response to his attorney’s 
questions: 


MR. SERRA: 
CHOW: 

MR. SERRA: 
CHOW: 


And, Mr. Chow, did you kill anyone? 
No. 

Did you participate in killing anyone? 
No. 


Trial Tr. Vol. 24, 4300, Dec. 21, 2015. This was intended to leave a false impression with the jurors that 
Chow had not participated in murder or in killing anyone, consistent with his counsel’s opening 
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statement. In fact, during his direct examination, Chow skipped over his involvement in the order to 
murder Danny Wong and thereby take over the Wah Ching to dominate Chinatown. Chow and his 
attorney recounted his criminal past in detail without mentioning his participation in this killing. 
Furthermore, on cross-examination, the following took place: 


MR. FRENTZEN: 

Mr. Chow, were you present while your attorney 
gave the opening statements in this case? 

CHOW: 

Yes. I'm here. 

MR. FRENTZEN: 

Do you recall your attorney said that the jurors 
could look at this picture, and tell that this was the 
face of a man who had not ordered a murder? 

CHOW: 

I did not order the murder. 

MR. FRENTZEN: 

At the time that this picture was taken in August of 

2006, Mr. Chow, how many murders had you 
ordered at that time? 

CHOW: 

None. 

MR. FRENTZEN: 

None? 

CHOW: 

None. 

MR. FRENTZEN: 

Mr. Chow, did you order the murder of Danny 

Wong? 

CHOW: 

I did not order the murder of Danny Wong. 

MR. FRENTZEN: 

Were you involved in the murder of Danny Wong, 

Mr. Chow? 

CHOW: 

After the fact, yes. 

MR. FRENTZEN: 

What about in order to make it happen, Mr. Chow? 

CHOW: 

No. 

MR. FRENTZEN: 

Are you denying that you told Jackie Au and Su 

Loc to kill Danny Wong? 

CHOW: 

Yes, I'm denying that. It's — nothing happened like 
that. 


Trial Tr. Vol. 25, 4614-15, Dec. 22, 2015. As Chow now apparently concedes, his testimony was false. 
At the point that Chow provided that testimony, the government had not yet used Chow’s prior 
statements against him, but he had already undeniably testified falsely on multiple occasions both during 
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direct examination and during cross-examination. 1 Under the terms of the Plea Agreement, Chow’s 
false testimony breached the Plea Agreement. 

Chow continued to perjure himself during his testimony: 


MR. FRENTZEN: Did you tell FBI agents in 2002 while you were 
being debriefed that you told Jackie Au and Su Loc 
to kill Danny Wong? 

CHOW: No. I — after the fact I come back from Hawaii, and 

I discovered the gun — they exposed the gun. And 
it's still in the city. And I help — I make sure they 
get rid of the gun. That is after the fact. I do not 
order the killing Danny Wong. And before that I 
heard about lot of — lot of things what Peter was 
saying, indicating, you know, about Danny; but 
nothing talk about killing Danny Wong. But after 
the vacation, after the honeymoon in Hawaii, this 
happening; when the time I was in Hawaii. And 
Peter tell me to take a vacation to Hawaii. 


MR. FRENTZEN: Mr. Chow, did you tell federal agents William Wu 
and Mark Jaroszewski on February 11th, 2002, that 
you asked for volunteers to do a hit on Danny 
Wong, and that Jackie Au volunteered for the job? 

CHOW: No, I don't recall that, because, ah, that is — Jackie 

Au is directly dealing with Peter. 

MR. FRENTZEN: So you didn't ask for a volunteer? 


CHOW: No. 


Trial Tr. Vol. 25, 4615-16, Dec. 22, 2015. Chow continued throughout his cross-examination to perjure 
himself regarding his role in killing Danny Wong and other matters, 
b. Legal Argument 

i. Chow Has Not Provided An Adequate Factual Basis For His Motion 
As an important procedural matter, the Court has no declaration from Chow in connection with 
his Motion for a New Trial. Chow has not submitted a declaration to establish that he made the very 


1 Chow’s false testimony that breached his Plea Agreement covered many other issues in addition to the Danny Wong 
murder. Chow’s testimony was demonstrably false in a wide variety of different areas that also constituted independent 
breaches of his Plea Agreement and thereby permitted use of Chow’s prior statements. The most prominent were Chow’s 
testimony throughout direct and cross-examination that he never knowingly participated in criminal activity with the 
government undercover agents and did not understand that the cash payments from the agent were for Chow’s part in the 
criminal activity. 
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statements that he now claims were the subject of his immunity. While, of course, the government 

believes Chow made the statements introduced through the testimony of Supervisory Special Agent 

Mark Jaroszewski, during the trial, Chow continued to deny that he had previously made such 

statements. Chow cannot have it both ways. He cannot claim that he never made such statements on the 

one hand and then claim that he did but that those statements were immunized. At trial, Chow denied 

under oath that he had ever admitted to FBI that he had a role in killing Mr. Wong. Furthermore, 

defense counsel’s cross-examination of SSA Jaroszewski was dedicated to trying to establish that Chow 

had never made such statements and that there could have been a problem with the agents’ 

comprehension of Chow’s English. Trial Tr. Vol. 29, 5279-5300, Dec. 30, 2015. In order to make the 

claim that Chow now makes - in a complete turnaround from his trial testimony - he should file a 

declaration that he did, in fact, admit to the murder of Danny Wong when he was interviewed in 2002. 

Without that, Chow’s Motion should be denied as unsubstantiated. 

z'z. Chow’s Claim Also Fails On The Merits 

1. New Jersey v. Portash is inapplicable here 

Even if Chow’s claim is considered on the merits, it fails. Chow’s statements to the FBI were 

part of a negotiated, voluntary act on Chow’s part. Accordingly, because they were not coerced or 

compelled, the statements were admissible to impeach Chow when he testified falsely to the jury. 

The Supreme Court has long held that statements by a defendant that are inadmissible in the 

government’s case-in-chief are still admissible for impeachment purposes so long as the statements were 

not involuntary or the product of coercion. Harris v. New York, 401 U.S. 222, 225 (1971). As the 

Supreme Court described in James v. Illinois, 493 U.S. 307 (1990): 

One exception to the [exclusionary] rule permits prosecutors to introduce 
illegally obtained evidence for the limited purpose of impeaching the 
credibility of the defendant’s own testimony. This Court first recognized 
this exception in Walder v. United States, 347 U.S. 62 (1954), permitting 
the prosecutor to introduce into evidence heroin obtained through an 
illegal search to undermine the credibility of the defendant’s claim that he 
had never possessed narcotics. The Court explained that a defendant 
“must be free to deny all the elements of the case against him without 
thereby giving leave to the Government to introduce by way of rebuttal 
evidence illegally secured by it, and therefore not available for its case in 
chief. Beyond that, however, there is hardly justification for letting the 
defendant affirmatively resort to perjurious testimony in reliance on the 
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Government’s disability to challenge his credibility.” Id. at 65. . . . In 
United States v. Havens, [446 U.S. 620 (1980)], the Court expanded the 
exception to permit prosecutors to introduce illegally obtained evidence in 
order to impeach a defendant’s “answers put to him on cross-examination 
that are plainly within the scope of the defendant’s direct examination.” 

Id. at 627. 

James, 493 U.S. at 311-13(emphasis added). The defendant here does not claim to the contrary. Rather, 
he cites to a concurring opinion in the case of New Jersey v. Portash, 440 U.S. 450 (1979), for the 
proposition that an immunized statement that was coerced and compelled could not be used to impeach a 
defendant. In Portash, the Supreme Court held that a state trial court erred by informing the defendant 
that his compelled and immunized testimony before a Grand Jury would be usable to impeach him if he 
testified at trial. As a result, the defendant did not testify during trial and the Supreme Court held that 
was error. Portash, however, is completely inapplicable to Chow’s situation. In Portash, the defendant 
was given statutory immunity under the New Jersey laws regarding immunity and forced to testify. 
Therefore, the statements by the defendant given to the grand jury were truly compelled by removal of 
the Fifth Amendment privilege and forcing the defendant to testify. Because the statements were 
obviously compelled and coerced, the Supreme Court held that the statements could not be used to 
impeach the defendant. 

The Court in Portash held: “Testimony given in response to a grant of legislative immunity is the 
essence of coerced testimony. In such cases there is no question whether physical or psychological 
pressures overrode the defendant's will; the witness is told to talk or face the government's coercive 
sanctions, notably, a conviction for contempt. The information given in response to a grant of immunity 
may well be more reliable than information beaten from a helpless defendant, but it is no less 
compelled.” Id. at 459. 

The ruling in Portash makes sense because of the Supreme Court’s long history in permitting 
impeachment with voluntary but otherwise inadmissible statements and precluding impeachment with 
coerced, involuntary, or compelled statements. This makes sense in the context of immunity conferred 
in order to force a person to testify by removal of the Fifth Amendment privilege. When statutory 
immunity (in the federal context, pursuant to 18 U.S.C. §§ 6002 and 6003) is conferred on a witness, 
that person is tmly compelled to testify and is ordered by the Court to testify or be held in contempt. It 
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would violate the nature of the Fifth Amendment for the government to be able to immunize a witness, 
force that witness to testify in the Grand Jury or elsewhere, and then charge the defendant in any event, 
knowing that the witness’ testimony could be used to impeach him or her at trial. 

Chow’s situation is the opposite of the situation in Portash. Chow’s immunity was not statutory. 
Chow was not coerced or compelled into providing information to the government. See Exhibit 2, Plea 
agreement, pg. 8, 1J5. Instead, Chow sought contractual immunity from the government as one aspect of 
a voluntary Plea Agreement by which Chow sought concessions from the government such as a Rule 5K 
motion and/or a Rule 35 motion for leniency in Chow’s sentence. Chow’s meetings with the 
government were not compelled or mandatory or coerced. To the contrary, Chow voluntarily sought to 
cooperate with the government in search of leniency from his pending charges and existing sentence. 
Chow made his statements of his own free will in order to get a benefit for himself. Because none of 
Chow’s immunized statements were coerced or compelled, they were not directly addressed by the 
Portash decision. They were, however, directly addressed by the Plea Agreement, which accord Chow 
protection against those statements being used against him only so long as he met his obligations under 
that agreement. He did not. Accordingly, Chow’s statements are admissible to impeach Chow’s 
intentionally false testimony and representations made in order to try to mislead the Court and the jury. 

It would be the height of perversion of the Fifth Amendment and would advance no conceivable societal 
or legal benefit to allow a defendant to voluntarily cooperate with law enforcement under a grant of 
contractual immunity if he testified truthfully and then protect that defendant when he later testified 
falsely. The Fifth Amendment itself provides that no individual “shall be compelled in any criminal 
case to be a witness against himself . . . .” It is the very nature of compelled statements that offends the 
Fifth Amendment, not voluntary statements made as part of a contractual agreement to obtain a benefit 
for the speaker. 

In United States v. Plummer, 941 F.2d 799, 802-03 (9th Cir. 1991), the Ninth Circuit clearly 
distinguished between statutory, formal immunity granted by the court and negotiated “informal 
immunity” granted by the government. As the Ninth Circuit found, statutory formal immunity only 
applies where the defendant has invoked the Fifth Amendment privilege and refused to testify before a 
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court or Grand Jury. Id. at 802. By contrast, “the government can also grant varying degrees of 
immunity in informal agreements with individuals. ‘Informal immunity’ is granted in a variety of 
circumstances short of the defendant having claimed the Fifth Amendment privilege.’” Id. That is 
indisputably the form of immunity in the Plea Agreement in this case. Where informal immunity is 
involved, “[t]he government is not bound by the procedures and requirements of the immunity statute 
when granting this form of immunity, and ordinary contract principles apply when interpreting informal 
immunity agreements.” Id. In such situations, the Court can make determinations as to the terms of the 
agreement and make factual determinations, and the review on appeal is the same as in civil contract 
cases. Id. at 803. 

The very nature of guilty pleas and plea agreements demonstrate the voluntary nature of Chow’s 
prior statements. A plea agreement is contractual in nature and is measured by contractual standards. 
United States v. Goroza, 941 F.2d 905, 909 (9th Cir. 1991). “In the wake of the Supreme Court’s 
official sanction of plea bargaining, see Santobello v. New York, 404 U.S. 257 (1971); see also 
Bordenkircher v. Hayes, 434 U.S. 357 (1978), the federal courts have developed a ‘common law’ of plea 
agreements around the notion that the negotiated guilty plea represents a bargained-for quid pro quo.” 
United States v. Partida-Parra, 859 F.2d 629, 633 (9th Cir. 1988). 

As the Court is well aware, the entire function of Fed. R. Crim. P. 11 and the plea colloquy is to 
ensure that defendants voluntarily enter into pleas. “A plea is voluntary if it ‘represents a voluntary and 
intelligent choice among alternative courses of action open to the defendant.” North Carolina v. Alford, 
400 U.S. 25, 31 (1970). “[A] plea of guilty entered by one fully aware of the direct consequences . . . 
must stand unless induced by threats (or promises to discontinue improper harassment), 
misrepresentation (including unfulfilled or unfulfillable promises), or perhaps by promises that are by 
their nature improper as having no proper relationship to the prosecutor’s business (i.e., bribes).” Brady 
v. United States, 397 U.S. 742 (1970). Chow has never contended, nor could he, that his Plea 
Agreement - and providing statements to the government pursuant to that Plea Agreement - was entered 
into involuntarily or coerced. Because Chow’s statements were provided voluntarily, Portash is not 
only off-point but actually dictates that the statements should be available for impeachment. Chow’s 
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voluntary statements - although not usable to prosecute Chow in a case-in-chief - were available to 
impeach Chow regardless of whether or not Chow breached the Plea Agreement. 

In United States v. Rowley, 975 F.2d 1357, 1361-63 (8th Cir. 1992), the Eighth Circuit reviewed 
use of immunized statements to impeach a defendant who had testified. The court considered Portash, 
but distinguished that decision because the immunity in question was granted pursuant to an agreement 
between defendant Rowley and the government - not compelled statutory immunity as in Portash. The 
Eighth Circuit determined that “[although Rowley’s statements were given in the hope of leniency, they 
were not given with the promise of leniency, and thus were not involuntary on that score. . . . Their use 
for impeachment therefore comports with the Supreme Court’s rule that voluntary statements or illegally 
seized evidence, even if otherwise inadmissible, may be used to impeach a testifying defendant.” Id. at 
1361 (collecting cases). The decision went on to point out that the defendant was represented and 
advised by counsel through the process, also indicating that his statements were not rendered 
involuntary. Id. at 1362. Because Rowley’s statements were not involuntary, the Eighth Circuit 
permitted their use to impeach the defendant. See also, United States v. Smallwood, 311 F.Supp.2d 535, 
544 n. 16 (E.D. Va. 2004) (noting, without deciding, that defendant’s immunized cooperating statements 
could be used against him as impeachment evidence, if appropriate, because “voluntary statements . . . 
even if otherwise inadmissible, may be used to impeach a testifying defendant.”) 

2. Chow Breached The Terms of the Plea Agreement 

Furthermore, Chow’s actions prior to the government impeaching him with his statements 
breached his Plea Agreement. As the Agreement provided, “I agree not to . . . intentionally provide 
false information or testimony to the Court ... or the government .... I agree that, if I fail to comply 
with any of the promises I have made in this Agreement, then the government will be released from all 
of its promises, but I will not be released from my guilty plea.” Plea Agreement, p. 5, Ull. Because 
Chow testified falsely regarding his role in the murder of Danny Wong, he breached the Plea 
Agreement. Chow’s breach of the Plea Agreement permitted the government to use Chow’s statements 
against him in any capacity. (In fact, Chow’s breach would currently entitle the government to charge 
Chow with the murder of Danny Wong and use his statements against him at trial.) 
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3. Chow’s False Testimony Opened The Door To The Use of His Prior 
Admissions 

Furthermore, Chow’s actions opened the door to the use of those statements. The “opening the 
door” doctrine in the Ninth Circuit explicitly recognizes that a trial court acts properly and within its 
discretion where it admits evidence in order to cure efforts by one party to create a misimpression with 
the jury. As described in United States v. Sine, 493 F.3d 1021, 1037 (9th Cir. 2007): “[a]s we have 
explained, the ‘opening the door’ principle allows parties ‘to introduce evidence on the same issue to 
rebut any false impression that might have resulted from the earlier admission’” ( quoting United States 
v. Whitworth, 856 F.2d 1268, 1285 (9th Cir. 1988) (emphasis in original)). For example, in United 
States v. Segall, 833 F.2d 144, 148 (9th Cir. 1987), the Ninth Circuit affirmed a line of questioning on 
redirect to cure a misimpression left during cross-examination by defense counsel because the 
defendant’s attorney “opened the door.” In United States v. Giese, 597 F.2d 1170, 1185 (9th Cir. 1979), 
the Ninth Circuit agreed that the government acted appropriately to admit portions of a book read by 
defendant because defendant had claimed that other books that he had read demonstrated his peaceful 
nature: “it was proper to ask [defendant] to read extracts of the book on cross-examination because he 
opened the door to that line of inquiry by introducing 18 books as evidence of his peaceable character . . 

Along these lines, it should be pointed out that the government did not introduce the fact of 
Chow’s admitted prior murder simply to impeach Chow on the basis of “other bad acts” or evidence 
admissible under Rule 404(b). Rather, the government questioned Chow on the subject to refute 
Chow’s false assertions to the jury that he had not participated in murder and that the jury could tell 
from looking at his face that he had not committed acts of murder before. It was Chow who introduced 
the false concept that he had led a life of crime, but had always drawn a line not to commit murder. In 
doing so, Chow “opened the door” to the evidence that directly refuted Chow’s perjury. 

4. Chow Has Waived His Claim 

Finally, Chow did not object to the introduction of the statements during trial. The Plea 
Agreement and the FBI 302s of the 2002 proffer sessions, including the session where immunity is 
mentioned, were provided to Chow in discovery. See Exhibit 1, Frentzen Declaration, at paragraph 5. 
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Chow’s current claim that he did not realize that his statements were protected is not credible. Chow 
was represented by the extremely experienced J. Tony Serra. Chow’s prior statements in the form of 
FBI 302s were obviously made under some conditions of protection as would be known to any criminal 
defense attorney - especially one as skilled at cross-examining cooperating witnesses as Mr. Serra. 2 
There can be no doubt that Mr. Serra knew that his client was not talking to law enforcement and 
making admissions to law enforcement after a Plea Agreement without some protection of the 
statements. One simple objection by counsel during trial would have permitted the Court to consider the 
arguments of the parties and rule on the matter during trial. 

Far more likely, Chow and his counsel understood that Chow had introduced the issue that was 
false, as a calculated risk. Chow and his counsel also understood that Chow had breached his Plea 
Agreement and that his prior statements were not coerced. During trial Chow demonstrated that he was 
willing to testify falsely and continued to repeat false information in the face of all available evidence. 
Chow apparently believed that he could sway the jury to believe whatever he stated, regardless of its 
credibility. 

Chow and his counsel clearly believed they should make an overt claim that Chow had never 
killed before regardless of the evidence against Chow. Similarly demonstrative of his tactical choice, 
Chow repeatedly claimed that he had never “taken” money from UCE 4599, regardless of the evidence; 
Chow repeatedly claimed that he had not stated “Allen Leung” during his conversation with UCE 4599 
although it was openly apparent to anyone listening to the recording; Chow repeatedly claimed that he 
did not know that UCE 4599 was engaged in criminal activity with his associates and CKT members 
regardless of the many recordings where Chow discussed his knowledge of those activities in his own 
words; Chow denied assertions that he had included in his own autobiography, even when the book was 
presented to him and the Court and the jurors. 

Ill 

III 

III 

2 See, e.g., https://www .youtube, com/watch?v=TmnI0i-pLcM. “To Snitch or Not to Snitch - Part I Tony Serra,” uploaded 
January 15, 2011, last accessed on May 9, 2016. 
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5. Any Error Was Harmless/Was Not Plain Error Affecting His Substantial 
Rights 

Even if the Court were somehow to find that Chow’s statements should not have been introduced 
to impeach his false testimony, Chow does not deserve a new trial. The statements regarding Chow’s 
involvement in the murder of Danny Wong were one very small, and largely immaterial part of the 
overwhelming evidence demonstrating (1) that Chow had no credibility and (2) that Chow was guilty of 
all the charges in the Indictment. As described above, Chow’s testimony was demonstrably false at 
almost every turn. Chow was directly impeached for hours on end during his cross-examination. The 
Court is, at this juncture, permitted to express its own views on the credibility of defendant Chow in 
evaluating whether or not a new trial is necessary. Alston, 974 F.2d at 1211. 

Furthermore, the evidence of Chow’s guilt as to every charge in the Indictment was nothing short 
of overwhelming. Chow was not convicted because of his statements regarding Mr. Wong. Chow was 
convicted because (1) several different witnesses - many of whom had no way of communicating with 
each other - testified that Chow had ordered the murder of Allen Leung; (2) Chow had actually bragged 
about the murder of Allen Leung to an undercover agent, UCE 4599, in a recorded statement that the 
jury was able to hear; (3) Chow had discussed his desire that Jim Tat Kong be murdered with UCE 4599 
in recorded statements that the jury was able to hear; (4) Chow had discussed committing each and 
every other charge in the Indictment with either UCE 4599 or defendant Nieh; (5) Chow had accepted 
payment from UCE 4599 in connection with all of the other charges in the Indictment; (6) Chow’s 
testimony was demonstrably false in almost every respect; and (7) the witnesses called in the defense 
case overwhelmingly supported the prosecution and did nothing to refute the government’s case. The 
jury was not out for a short period of time because Chow lied about murdering Mr. Wong, the jury was 
out for a short period of time because the direct evidence of Chow’s guilt as to each and every charge in 
the Indictment was clear, direct, overwhelming, and uncontroverted by any credible evidence. 

II. The Defendant’s Argument That This Court Should Have Recused Itself Is 

Factually Baseless, Devoid of Logic and Legally Insufficient 

The defendant argues that he is entitled to a new trial because this Court should have recused 
itself for a conflict of interest. This argument is specious. The government responded to this argument 
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in its opposition to the defendant’s motion for recusal, and will rely on that submission for purposes of 
the instant Rule 33 motion for a new trial as well. Docket No. 1419. In sum, though, the defendant’s 
argument for recusal is factually baseless, devoid of any logic, and legally insufficient. Instead, it is 
simply another wild conspiracy theory that the defendant has made to generate media attention. See, 
e.g., Def. Mot. to Dismiss for Selective Prosecution, Docket No. 883 (alleging that federal government 
conspired with then-U.S. Attorney Melinda Haag, Lt. Governor Gavin Newsom, Former San Francisco 
Mayor Willie Brown, U.S. Senator Dianne Feinstein and others to unfairly target defendant); see also 
United States’ Response to Court Order, Docket No. 891, at Exhibit 1 (declaration of FBI Special Agent 
Ethan Quinn noting that draft of defendant’s motion for selective prosecution had been provided to San 
Francisco Examiner). 

III. There was No Cumulative Evidence 

The defendant argues that he is entitled to a new trial because the Court supposedly allowed 
cumulative, unduly prejudicial, and immaterial evidence before the jury regarding the murders of Allen 
Leung and Jim Tat Kong. Those claims are meritless. 

The defendant included no pertinent law in his argument; accordingly, the government does so 
here. Under Rule 403 of the Federal Rules of Evidence, a court may exclude relevant evidence if its 
probative value is substantially outweighed by a danger of either unfair prejudice or needlessly 
presenting cumulative evidence. “Relevant evidence is inherently prejudicial; but it is only unfair 
prejudice, substantially outweighing probative value, which permits exclusion of relevant matter under 
Rule 403. Unless trials are to be conducted as scenarios, or unreal facts tailored and sanitized for the 
occasion, the application of Rule 403 must be cautious and sparing. Its major function is limited to 
excluding matter of scant or cumulative probative force, dragged in by the heels for the sake of its 
prejudicial effect.” United States v. Hankey, 203 F.3d 1160, 1172 (9th Cir. 2000), quoting with 
approval United States v. Mills, 704 F. 2d 1553, 1559 (11th Cir.), cert, denied, 467 U.S. 1243 
(1984)(emphasis added). 

Here, the defendant complains about three categories of evidence: 1) he says evidence relating to 
the murder of Allen Leung was cumulative and unfairly prejudicial; 2) he says evidence relating to the 
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murder of Jim Tat Kong was unfairly prejudicial; and 3) he says evidence relating to the search of the 
house of co-defendant Andy Li was cumulative. As described below, all three of these categories of 
evidence were properly admitted. 

a. The Evidence Relating to the Murder of Allen Leung 
Defendant claims that testimony offered by SFPD Officer Rodney Lee, Medical Examiner Ellen 
Moffatt, Criminalist Angela Butler, Jenny Leung, and Crime Scene Investigator Ronan Shouldice were 
cumulative and unfairly prejudicial. This claim is fails for multiple reasons. First and foremost, in order 
for any Rule 403 objection of cumulative or unfairly prejudicial testimony to have been valid, the 
defendant must have made it contemporaneously when the relevant witnesses were testifying. This, as 
even he admits, the defendant did not do. 3 In fact, the defendant did not object to the testimony of any 
of these witnesses on Rule 403 grounds until weeks after they had testified. Trial Tr. Vol. 6, 4929, Dec. 
23, 2015 (in which counsel for defendant concedes he did not object to government’s witnesses on Allen 
Leung homicide crime scene at the time they were offered). Moreover, with respect to crime scene 
photographs from the Allen Leung murder, not only did the defendant fail to object, but he affirmatively 
stated on the record that he had no objection at the time they were introduced. Trial Tr. Vol. 3, 369, 

Nov. 9, 2015. The only objection was raised after the end of both the government’s case and the 
defendant’s case, when the defendant filed a motion to strike testimony literally hours before closing 
arguments were to begin. Docket No. 1269. This was plainly too late to preserve any claim of error. 

See Fed.R. Evid. 103(a)(l)(A)(“A party may claim error in a ruling to admit or exclude evidence only... 
if the ruling admits evidence, a party, on the record., timely objects or moves to strike”); see United 
States v. Rivera, 43 F.3d 1291, 1295 (9th Cir. 1995)(noting that objection to witness’s testimony made at 
end of government’s case in chief was too late and constituted waiver of that objection); see also United 

3 MR. BRIGGS: . . . The Government was given 46 — or 42 witnesses. They were never questioned by the Court. The Court 
— they put on three witnesses on the Allen Leung homicide site, at least three. At least three. 

THE COURT : And you didn 't object. 

MR. BRIGGS: No, and the Court didn't object, and the Court didn't invite us to participate in evaluating their witnesses 

either, and now we've been cut down to, you know, a handful of witnesses. I just want to put it down on the 
record that that's what happened. 

THE COURT: Well, that's not quite what happened, but that's all right anyway. 

Trial Tr. Vol. 26, 4929, Dec. 23, 2015 (emphasis added). 
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States v. Spriggs, 102 F.3d 1245, 1257 (D.C. Cir. 1996)(noting that motion to strike testimony the day 
after witness testified was untimely for purpose of Rule 103); United States v. Martinez, 962 F.2d 1161, 
1165-66 (5th Cir. 1992)(noting that motion to strike made after both parties had rested was untimely). 
The contemporaneous objection rule is particularly critical when the Court has to make evidentiary 
rulings during trial, a point that the Court was quick to explain: 

THE COURT: And you should understand this. If evidence, when it's presented, appears to you 
to be cumulative, you stand up and object. If the Court, as an example, says 
something that you feel is improper, you stand up and object. If you want a 
curative instruction, you stand up and you ask for one. So the fact is I can't sit 
here and read counsel's mind. Sometimes lawyers, while evidence may be 
cumulative, want it in because they want to argue a particular way. That happens 
all the time. 

Trial Tr. Vol. 25, 4932, Dec. 23, 2015. 

In any event, even if the defendant did not waive his objection, his claim still fails. For instance, 
Officer Lee, who testified about responding to the scene of the Leung murder at 601 Jackson Street in 
San Lrancisco, was the first witness the government called at trial. It defies logic that the government’s 
first witness could be cumulative. Along similar lines, criminalist Angela Butler never testified; rather, 
the defendant agreed and stipulated as to what she would testify to if called. Trial Tr. Vol. 23, 4181-84. 
The defendant does not explain how a witness whose testimony he agreed and stipulated to could be 
deemed either cumulative or unfairly prejudicial. 

The defendant’s claim that the testimony of Allen Leung’s wife Jenny was unfairly prejudicial 
and cumulative is particularly disingenuous, because the defendant specifically invited her testimony. 
During opening statements, counsel for the defendant suggested that the government’s evidence would 
show that the Leung murder was orchestrated not by the defendant but by Jenny Leung and a third 
individual, Jack Lee: 


[Allen Leung] had his enemies. He had a multiplicity of enemies. 
On this occasion where he and his wife are in their shop and a 
gunman, if it was one, came in and killed, let's look at the totality 
of the evidence, some of which Prosecution failed to reveal. 

In the office, you're going to find there was the decedent Leung, 
there was also his wife; but there was a third person, a person by 
the name of Lee, first name Jack, Jack Lee. And Jack Lee was 
there. 
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The way we see the evidence — we're just telling you what we 
reasonably believe the evidence will show — is that the gunman 
came in. Someone rang the buzzer to admit him, and he came in 
and he killed, but he didn't kill the wife and he didn't kill Lee. 

Later when the wife talks to the police officers, the first thing they 
note is that she's manifesting what is termed crocodile tears; i.e., 
she's faking remorse over the death of her husband. You'll find 
that they were in a level of estrangement because he had a mistress 
whom he outwardly manifested. So you might infer no love lost. 

Then when she talks to the police, she says it was a robbery. Well, 
it wasn't a robbery. A small — you know, any degree of 
investigation shows that. There's money there that wasn't taken. So 
she tells them all it was a robbery, and she never mentions Lee. 
She never tells the police, "Oh, there was another person." You're 
going to hear evidence Lee shortly thereafter left for Hong Kong 
and never returned. 

So what does that kind of circumstantial, I don't know, evidence 
or, you know, the totality of that mosaic present? There was some 
collusion between wife, Lee, and killer. It had nothing to do with 
my client. 


Trial Tr. Vol. 3, 321, Nov. 9, 2015 (emphasis added). Plainly, once the defendant suggested that the real 
killer was not him but Jenny Leung, it was manifestly reasonable for the court to allow the government 
to call her as a witness, particularly in the absence of any objection by the defendant. 

This leaves the testimony of Medical Examiner Ellen Moffatt, and Crime Scene Investigator 
Ronan Shouldice. Apparently, the defendant’s argument is that in a murder trial it is cumulative and 
unfairly prejudicial for the government to offer evidence of the murder itself. This, of course, is a 
fundamental misunderstanding of how criminal trials work. The defendant even goes so far to suggest 
that he would have been willing to stipulate to the testimony of Moffatt, Shouldice, and the rest of the 
witnesses who testified about the Leung murder. Def. Mot. pg. 10, lines 4-5. That he now makes this 
suggestion post-trial is a remarkable attempt at revisionist history. At a meet-and-confer that was held 
on October 27, 2015, counsel for the defendant unambiguously announced to the prosecution and to the 
Court that there would be no stipulations on any topic whatsoever. 4 In any event, it is well-established 


4 There was no transcript for this informal meet-and-confer held with the Court. However, counsel for the defendant repeated 
his announcement on the record the following day, October 28, 2015, in a follow-up meet-and-confer with Magistrate Judge 
Spero: 
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that the prosecution is entitled to prove its case by evidence of its own choice. As the Supreme Court 
has reasoned, 


making a case with testimony and tangible things not only satisfies 
the formal definition of an offense, but tells a colorful story with 
descriptive richness. Unlike an abstract premise, whose force 
depends on going precisely to a particular step in a course of 
reasoning, a piece of evidence may address any number of separate 
elements, striking hard just because it shows so much at once; the 
account of a shooting that establishes capacity and causation may 
tell just as much about the triggerman’s motive and intent 


In sum, the accepted rule that the prosecution is entitled to prove 
its case free from any defendant’s option to stipulate the evidence 
away rests on good sense. A syllogism is not a story, and a naked 
proposition in a courtroom may be no match for the robust 
evidence that would be used to prove it. 

Old Chief v. United States, 519 U.S. 172, 187-89 (1997). 

b. The Evidence Relating to the Murder of Jim Tat Kong 
The defendant objects to the fact that the government offered photographs from the crime scene 
of the murder of Jim Tat Kong and Cindy Chen, claiming that “there was simply no logical nexus 
between the prejudicial photographs and the actual charges against Chow.” Def. Mot. pg. 8, lines 7-8. 
First, to be clear, Rule 403 does not prohibit prejudicial evidence; it only prohibits unfairly prejudicial 
evidence. Here, offering the crime scene photographs can hardly be said to unfairly prejudicial, when 
defendant’s counsel described them in detail in his opening statement, including the positions of the 
victims’ bodies. * * * * 5 Moreover, at the time the photographs were offered, the Court cautioned government 


MR. SERRA: ... On yesterday's date, we really didn't have meet-and-confer. We announced — and we are steadfast and 
dogmatic on the position — that we will not stipulate to anything. 

...you can read everything, but we're not going to agree to any of it, so there will be no stipulations. I'm 
obviously mindful of judicial economy. That's in the Defense mind; but in balancing that with the due- 
process rights of our client, we refuse to waive any -- any due-process rights. So our position is — 

yesterday, today, and henceforth — no stipulations. 

Meet and Confer Tr., 4, lines 7-21, Oct. 28, 2015 (Docket No. 1089)(emphasis added). 

5 MR. SERRA: So the next thing I want to go into is Kong. Well, let's look at Kong. He's found in Mendocino County. And 
you know from the evidence here, they, at least some of them, deal in large-scale marijuana distribution. 
What's in Mendocino County? Oh, why is he up there? Is this a Chinatown, you know, assassination, or 
does it have something to do with marijuana in Mendocino? You're going to find there was a large sum of 
money in the car. It wasn't robbery. They were shot from behind, he and his girlfriend. Were they shot 
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counsel to enter into evidence only those photographs that were actually shown to the jury, not all of the 
photographs that were taken at the crime scene. Trial Tr. Vol. 20, 3376, Dec. 15, 2015. The defense 
reserved its right on the record to make a subsequent objection on cumulative grounds, but then used 
several photographs on cross-examination, including some that the government had not shown, in an 
effort to establish that the murder was not an organized crime assassination but simply a dope deal that 
went bad. Id. at 3386-3400. 

In any event, though, the logical nexus presented at trial between the photographs and the charge 
of conspiracy to murder Kong is as follows: Chow ordered Andy Li to kill Kong (Trial Tr. Vol. 16, 
2345-53, Dec. 9, 2015); Li agreed, but was later told by Chow not to worry about it and that it was taken 
care of (Id. at 2373-74); Chow bragged to an undercover agent that he had put the word out on the street 
that Kong was no longer protected by him (see, e.g., Trial Tr. Vol. 9, pg. 1402-03); Kong was then 
found dead in a minivan in Mendocino County, photographs of which were offered into evidence. In 
short, there was in every sense a logical nexus between the conspiracy charge against Chow and the 
photographs from Mendocino. 

c. The Evidence Relating to Andy Li 

Finally, the defendant claims that testimony from two agents who searched the house of 
cooperating witness Andy Li were “completely redundant.” The record, however, demonstrates the 
opposite. Special Agent Bianca Betz testified that she was the leader of a team that executed a search at 
Li’s house, and that during the search, a shotgun was recovered. Trial Tr. Vol. 5, 865, 878-879, Nov. 

12, 2015. Subsequently, Andy Li testified as a cooperating witness for the government, and on both 
direct and cross-examination stated that the shotgun did not belong to him and that he did not know of 
its presence because it was located in a crawlspace under the house. Trial Tr. Vol. 16, 2470-74, 2539-40 
Dec. 9, 2015. After Li testified, the government called Special Agent Andy Koblitz, who was the agent 
who actually went into the crawlspace to recover the shotgun. He testified about the location of the 

there? Probably. Probably. You're going to have to decide that because they're both in the front seat, and 
the woman looks like she's turning her head a little where she, you know, might be able to — after her 
boyfriend's shot, you know, turns a little and gets shot herself. 

Trial Tr. Vol. 3, 322-23, Nov. 9, 2015. 
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crawlspace and the fact that the shotgun was located amongst old toys, old tools, and “decades-old 
military services manuals.” Trial Tr. Vol. 17, 2653, Dec. 10, 2015. The purpose of this testimony was 
to establish that the shotgun had been in the crawlspace for a significant amount of time, thus supporting 
Li’s testimony that he did not know about the shotgun. This particular issue had not been addressed 
during the testimony of Agent Betz, nor could it have been, as she was not the agent who physically 
inspected the crawlspace. In short, the testimony of Agents Betz and Koblitz was not redundant or 
cumulative. Rather, it was relevant to Li’s credibility, and thus entirely admissible. 

IV. It Was Entirely Proper For This Court to Give a Jury Instruction on Deliberate 

Ignorance 

The defendant claims that he deserves a new trial because this Court instructed the jury on 
deliberate ignorance. That claim is based entirely on bad case law that has been specifically overturned 
by the Ninth Circuit. The defendant also ignores the wealth of evidence that was presented at trial that 
led the government to ask for the instruction. Accordingly, the defendant’s claim is entirely without 
merit. 

a. The Defendant’s Legal Argument Relies Entirely on Bad Case Law That Has Been 

Directly Overturned by the Ninth Circuit 

The defendant’s legal argument relies entirely on bad case law that has been directly overturned 
by the Ninth Circuit. First, he cites to United States v. Baron, 94 F.3d 1312, 1318 n.3 (9th Cir. 1996), 
for the proposition that deliberate ignorance instructions are “rarely appropriate” and should be given 
“with great hesitation.” But Baron was directly addressed and overruled in United States v. Heredia, 
483 F.3d 913 (9th Cir. 2007)(en banc). There, the Court noted that while previous cases, including 
Baron, had commented that deliberate ignorance instructions should rarely be given, such “speculation 
is misguided. . . . Whether the instruction is given depends solely on the state of the evidence in the 
case... . Cases suggesting the contrary are, to that extent overruled.” Heredia, 483 F.3d at 924, n. 16 
(emphasis added). 

The defendant then suggests that a deliberate ignorance instruction is only appropriate if the 

government can satisfy a three-pronged test: 1) that the defendant actually suspected he might be 
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involved in criminal activity; 2) that the defendant deliberately avoided taking steps to confirm or deny 
those suspicions; and 3) that the defendant did so in order to provide himself with a defense in the event 
of prosecution. Def. Mot. at pg. 11, citing to Baron. That three-pronged test, however, is also bad law. 
In Heredia, the Court disapproved of several previous cases that had applied the three-pronged test, 
including Baron and United States v. Garzon, 688 F.2d 607, 609 (9th Cir. 1982), another case to which 
the defendant cited for support. Instead, the Court held that an instmction referring only to the first two 
prongs was sufficient, and concluded that “to the extent some of our cases have suggested more is 
required, they are overruled.” Heredia, 483 F.3d at 920. Here, as discussed in further detail below, the 
government offered a wealth of evidence at trial supporting both prongs. 

The defendant then likens his case to United States v. Sanchez-Robles, 927 F.2d 1070, 1075 (9th 
Cir. 1991), a case in which a defendant claimed she did not know there was 417 pounds of marijuana in 
the car she was driving because she did not know what marijuana smelled like. This case, too, was 
disapproved of in Heredia. Heredia, 483 F.3d at 923, n. 15. 6 

b. The Government Offered A Wealth of Evidence At Trial Supporting a Deliberate 

Ignorance Instmction 

In any event, regardless of the viability of Sanchez-Robles, it is delusional for the defendant to 
liken himself to a one-off drug courier driving a van across the border. Here, the government offered a 
wealth of evidence at trial demonstrating the defendant’s uncanny ability to maintain an arm’s length 
from criminal activity and supporting a deliberate ignorance instruction. One succinct admission by the 
defendant, however, stands out above the rest, an admission by the defendant captured on a court- 
authorized wiretap in which the defendant told his co-conspirator, George Nieh, “I wouldn’t know what 
fucking thing they are doing. Even if I did, hey, hey, am I supposed to report that to the police? I didn’t 
witness the transaction... man, if I don’t fucking know, I’m innocent.” Gov. Ex. 19-070 to 19-077; 
Trial. Tr. Vol. 19, 3221, lines 10-13, Dec. 14, 2015. That admission, in and of itself, established the 


6 Heredia was specifically described in the comments to Ninth Circuit Pattern Jury Instruction 5.7 on deliberate ignorance; 
that instruction was argued about at great length and the comments to it were specifically quoted from by government 
counsel during the charge conference. Tr. Transcript Vol. 29, pages 5303-5304. 
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basis for a deliberate ignorance instruction. 7 “Whether an instruction should be given in the first place 
depends on the theories and evidence presented at trial.” Heredia, 483 F.3d at 921. Nor is the 
government required to choose, as the defendant seems to imply in his motion, between arguing actual 
knowledge or deliberate ignorance. To the contrary, “[a] party may present alternative factual theories, 
and is entitled to instructions supporting all rational inferences the jury might draw from the evidence.” 
United States v. Ramos-Atondo, 732 F.3d 1113, 1120 (9th Cir. 2013)(quoting from Heredia ). That is 
precisely what happened here, which this Court was quick to point out during its charging conference 
after the defendant objected to the instruction: 


THE COURT: Your point is that the Government has tried the case, and 

will argue the case that the defendant knew about all of 
this. And the [sic] defense in the case is the defendant 
didn't know — I mean, a defense — didn't know these things. 

So I don't know that the Government has to elect a theory 
to the exclusion of the defendant's defense because, in the 
Government's view, it's an imperfect defense. 

As a matter of fact, the defendant continually said that his 
theory — the defendant testified in great detail, and said on 
occasion during the testimony, I didn't know about it if it 
didn't happen in front of me. That's what he said. I didn't 
know about it if it didn't happen in front of me. 

Well, that's not the law. That may be his view of the law, 
and that may be his view of the facts. But I don't know that 
the Government has to elect a theory, if it's not sort of 
either a mutually exclusive theory — that is, you can have 
one, but you can't have the other. You can't sort of argue in 
the alternative; not there — or there wasn't notice of it. 

I mean, here, from the very beginning, the Government's 
opening was: You are going to hear testimony of the 
defendant saying "No, no, no, no, no, no, no." And he said 
that's evidence — I don't have the Opening Statement in 


7 The record is replete with countless other examples of the defendant’s deliberate ignorance. For example, the government 
offered into evidence a recording in which Chow told UCE 4599, “I don’t have no knowledge of the crimes being committed 
to pay for my food.... That is very bad. But I’m still easting. I’m hungry.” Gov. Ex. 21-059 (FBI recording ID 105) at 
1:04:30-1:10:40; Trial Tr. Vol. 10, 1418, Nov. 19, 2015. The government also offered evidence that on multiple occasions, 
when CHOW’s co-conspirators approached UCE 4599 to discuss criminal activity, CHOW literally got up and walked away 
to smoke a cigarette, only to return when the discussion was over. See e.g., Trial Tr. Vol. 9, 1372-1376, Nov. 18, 2015 
(describing luly 14, 2011 meeting between UCE 4599, NIEH, CHOW, and co-defendant Alan CHIU at R&G Lounge in San 
Francisco, during which CHIU, NIEH and UCE 4599 engaged in money laundering). The government also offered evidence 
that the defendant speculated with his co-conspirators about whether UCE 4599 was in fact a government agent. Trial Tr. 
Vol. 19, 3161-64. 
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front of me, but basically he said that that was evidence that 
the defendant actually did know, because it's, quote, 
"deliberate ignorance," or something like that. Anyway, 
you know, I appreciate your point. I think it's made. It's 
preserved. 

And if the Government can't operate on what are — had to 
elect, and I'm not requiring them to do so, because I don't 
think they do - 

MR. FRENTZEN: I see no - 

THE COURT: — then that's sort of the end of it. 

MR. FRENTZEN: I see no case law to that effect, Your Honor. In fact, it 

makes perfect sense, which is that we believe the defendant 
knew. We believe that he is not credible; but if the jurors 
credit him, it's still deliberate ignorance. And there you are. 

THE COURT: That's right. I think it's that simple. 

Trial Tr. Vol. 30, 5434-36, Dec. 31, 2015. It is that simple. The defendant’s claim is without merit. 


V. This Court Properly Denied The Defendant’s Request to Offer Surrebuttal 

Witnesses 


The defendant claims that he is entitled to a new trial because this Court improperly denied his 
request to present surrebuttal witnesses to contradict supposedly new testimony offered by a government 
rebuttal witness, FBI Special Agent Mark Jaroszewski. This claim is meritless. 

A trial court has broad discretion to exclude surrebuttal witnesses. United States v. McCollum, 
732 F.2d 1419, 1426 (9th Cir. 1984). In McCollum, the defendant called an expert witness to testify that 
he had been hypnotized into committing a bank robbery. The prosecution in its rebuttal case called two 
experts to rebut the defendant’s expert. The defendant then sought to call another expert as a surrebuttal 
witness to support the opinions of the first expert it offered in its case in chief. The trial court denied 
this second witness as cumulative; the Ninth Circuit approved, concluding that the defendant bypassed 
any opportunity to call the second expert when he rested his case in chief. Id. 

The same is true here. Though the defendant in his motion does not identify the witness that he 
wanted to present as surrebuttal, it is clear from the record that he apparently sought to recall himself 
and testify again. Trial Tr. Vol. 30, 5449, Dec. 30, 2015. He claims that this was appropriate because 

Special Agent Mark Jaroszewski testified about a “new issue” on rebuttal, regarding the defendant’s 
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wavering interest in being placed in the government’s witness protection program. Def. Mot. pg. 13, 
line 13. The problem with this argument is that the issue in question was not new at all. Rather, 
Jaroszewski’s testimony was offered to rebut the defendant’s testimony about his willingness to enter 
into the witness security program, an issue that was originally raised in the government’s case in chief, 
on the first day of testimony, by Special Agent William Wu. Trial Tr. Vol. 3, 419, Nov. 9, 2015. 

Counsel for the defendant also explored the issue of witness security at length with Agent Wu. Trial Tr. 
Vol. 4, 457-62, Nov. 10, 2015. Later, during the defense case, the defendant testified at length about his 
willingness to enter the witness security program. Trial Tr. Vol. 24, 4357-65, Dec. 21, 2015. The 
defendant also testified about the lawsuit that he filed against the United States, which gave rise to the 
documents he later sought to offer in surrebuttal. In short, the door was wide open to the defendant 
when he took the stand to offer the evidence that he later wanted to admit in surrebuttal. As in 
McCollum, then, when the defendant rested his case, he bypassed any opportunity to offer further 
evidence on the issue of the witness security program. 

VI. This Court Properly Handled Its Investigation Into Allegations of Juror Misconduct 

The defendant claims that he is entitled to a new trial because the Court improperly handled a 
potential juror misconduct issue. The government’s response to this argument relies heavily on 
transcripts of hearings that were held in a closed courtroom so as to protect the identity of the juror in 
question. Accordingly, the government submits that response under seal. 

VII. This Court’s Interactions with Attorney Briggs Were Entirely Proper 

The defendant claims that a new trial is warranted because the court supposedly made “blatant, 
disrespectful, and disparaging remarks so as to so as to discredit the defense in front of the jury and 
thwart effective examination of counsel.” As a baseline, it is important to recognize that a federal judge 
has broad discretion in supervising trials. United States v. Laurins, 857 F.2d 529, 537 (9th Cir. 1988). 

In particular, it is “entirely proper” for the district court judge to “participate in the examination of 
witnesses for the purpose of clarifying the evidence, confining counsel to evidentiary rulings, controlling 
the orderly presentation of the evidence, and preventing undue repetition of testimony. United States v. 
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Mostella, 802 F.2d 358, 361 (9th Cir. 1986)(internal citations removed). In addition, a cautionary 
instruction to the jury about the propriety of participation by the Court can often extinguish any potential 
for bias. 

That is precisely what happened here. First, on the first day of trial, before either side had asked 
a single question, the Court issued this instruction: “Please do not take anything I may say or do during 
the trial as indicating what I think of the evidence or what your verdict should be. That is entirely up to 
you.” Tr. Transcript Vol. 3 at pg 257, lines 17-19. This is identical to the language in Instruction 1.1 of 
the Ninth Circuit’s Pattern Jury Instructions, and similar to the instruction that the Ninth Circuit 
approved of in Mostella. Mostella, 802 F.2d at 361. 

In any event, as discussed below, for each of the Court’s supposed “disrespectful and 
disparaging” remarks cited by the defendant in his motion, a plain reading of the record demonstrates 
that to the extent the district court intervened at all, it was often only after being provoked by counsel for 
the defendant. Even then, it was only to confine counsel to evidentiary rulings, control the orderly 
presentation of evidence, and prevent undue repetition of testimony, conduct that is clearly well within 
the court’s discretion. 

For example, the defendant cries foul that the Court interjected when counsel attempted to ask 
the lead case agent whether anyone kept track of agents’ salaries during the course of the investigation. 
Def. Mot. pg. 19 at lines 11-13. The defendant, though, misses the point entirely - before the Court 
interjected, the Court had clearly and unambiguously told counsel that the entire matter of agents’ 
salaries was not relevant, from an evidentiary standpoint. Tr. Transcript Vol. 23, pg. 4121. Nor could 
the defendant claim that this was a surprising ruling from the Court, as the issue of government expenses 
had already been argued at length by the defendant and ruled as irrelevant. In fact, the Court specifically 
instructed the jury that matters relating to government expenses were irrelevant. Tr. Transcript Vol. 8, 
pg. 1128 (“The amount of money that may have been spent by the Government to investigate crime is 
not relevant to any element of any of the offenses charged, and is not a defense to any of the crimes 
charged”). See also Tr. Transcript Vol. 3 at pg. 434 (Court notes that “I simply don’t want to have a 
trial devoted to the cost of this investigation.”) In short, counsel was intentionally entering into areas of 
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inquiry that he had specifically been told were irrelevant. It was entirely proper for the Court to interject 
and cut him off, rather than allow counsel to persist in running roughshod over the Court’s previous 
orders. 

The defendant next claims that the Court “provided an incomplete jury instruction that misstates 
the law in its entirety.” Def. Mot. pg. 19. This is a thoroughly perplexing claim. The jury instruction 
that the Court provided was instruction 4.10 of the Ninth Circuit Pattern Jury Instructions, regarding 
undercover agents and the government’s use of stealth and deception. The comments to that instruction 
note that “this instruction has been described as an accurate statement of the law,” citing to United States 
v. Carona, 630 F.3d 917, 924 (9th Cir. 2011). The defendant apparently believes nonetheless that this 
court and the Ninth Circuit’s instruction misstate the law because, in his view, “[qjuite simply, engaging 
in stealth and deception does not equate to engaging in criminal activity even if it is in connection with 
undercover activity.” Def. Mot. at pg. 20. Quite simply, he is wrong. He cites no case, no statute, and 
no legal principle to support his novel legal theory, and for good reason: there isn’t any. To the 
contrary, it is a long standing, well-settled legal principle that the government may afford individuals 
opportunities or facilities to engage in criminal activity, in an effort to catch those engaged in criminal 
enterprises. See, e.g., Sorrells v. United States, 287 U.S. 435, 441 (1935); Sherman v. United States, 356 
U.S. 369, 372 (1958)(government may afford the opportunities and facilities for the commission of the 
offense). 

In any event, the defendant again misses the point - the issue that caused the Court to read the 
jury instruction in the first place was one of evidentiary relevancy. Counsel for the defendant was 
attempting to impeach a law enforcement witness by suggesting that he had violated FBI policies by 
engaging in an illegal cigarette trafficking transaction (a transaction that was, of course, entirely legal 
because it was being engaged in by an undercover agent attempting to ferret out a criminal enterprise). 
This line of questioning may have perhaps been relevant to a claim of outrageous government conduct, 
but that, as this Court ruled on multiple occasions prior to trial, was a legal issue for the Court, not a 
factual one for the jury. Trial Tr. Vol. 23, 4159, Dec. 18, 2015. 
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The remainder of the defendant’s claims demonstrate that remarks by the Court were simply an 
effort to restrain counsel to the Federal Rules of Evidence. For example, counsel for the defendant 
attempted to ask the case agent in this case, Special Agent Emmanuel Pascua, whether the defendant 
was on the telephone during any money laundering transactions. The Court interjected, perhaps 
recognizing that Agent Pasqua was not personally present at any such transactions, to ask for foundation 
as to Agent Pascua’s personal knowledge. Def. Mot. pgs. 20-21. This, of course, was entirely 
consistent with the personal knowledge rule of Rule 602. See, e.g., United States v. Becerril-Lopez, 541 
F.3d 881, 888 (9th Cir. 2008)(finding abuse of discretion where government agent testified based on 
what he read in another agent’s report, not on what he personally observed). In short, the Court’s 
conduct towards attorney Briggs was entirely proper. 

VIII. In Making Rulings During the Cross-Examination of Chow, The Court Properly 

Exercised Its Role of Controlling the Presentation of Evidence and Provided No 

Basis For the Jury to Perceive Bias Against Chow on the Part of the Court 


Chow moves for a new trial on grounds that this Court demonstrated bias against Chow during 
the prosecution’s cross-examination of Chow. Chow claims that, among other things, the Court cut off 
Chow’s answers, improperly assisted the government in posing questions to Chow, made incorrect 
ruling on objections, suggested confusion regarding Chow’s answer where no confusion should have 
existed, and inappropriately chastised Chow for being non-responsive. Chow asserts that the cumulative 
effect of the Court’s conduct during his cross-examination was to demonstrate “alignment with the 
Government” and bias against him that that affected the jury and deprived him of a fair trial. Def. Mot. 
at 25. 

Chow’s interpretation of what transpired during his cross-examination is far off the mark and 
fails entirely to demonstrate judicial bias or impropriety. To the contrary, the Court was doing exactly 
what it was supposed to do. During both direct and cross-examination of Chow, the Court properly 
performed its role of controlling witness examination so that it remained within the bounds of the Rules 
of Evidence, while at the same time permitting both parties the latitude to which they were entitled in 
conducting their examinations of the witness. 
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The Federal Rules of Evidence establish the questions that a party may properly ask during 
examination of a witness, and it is left to the discretion of the district court to apply those rules in 
determining which questions to permit during examination. See United States v. Larson, 495 F.3d 1094, 
1101 (9th Cir. 2007)(en banc)(district courts have “wide latitude” in controlling cross-examination). 
Federal Rule of Evidence 611(a) specifically calls upon the court to give proper structure to the 
presentation of evidence. It provides that courts “should exercise reasonable control over the mode and 
order of examining witnesses and presenting evidence so as to: (1) make those procedures effective for 
determining the truth; (2) avoid wasting time; and (3) protect witnesses from harassment or undue 
embarrassment.” Fed.R.Evid. 611(a). 

“A federal judge has broad discretion in supervising trial, and her behavior during trial justifies 
reversal only if she abuses that discretion.” United States v. Scholl, 166 F.3d 964, 977 (9th Cir. 1999). 
“A judge’s participation justifies a new trial only if the record shows actual bias or leaves an abiding 
impression that the jury perceived an appearance of advocacy or partiality.” Scholl, 166 F.3d at 977, 
citing Laurins, 857 F.2d at 537. Before a jury’s verdict will be overturned because of the conduct of a 
trial judge in intervening in the proceedings, “it must appear that the conduct measured by the facts of 
the case presented together with the result of the trial, was clearly prejudicial to the rights of the party.” 
United States v. Scott, 642 F.3d 791, 799 (9th Cir. 2011). 

“A trial judge is more than an umpire, and may participate in the examination of witnesses to 
clarify evidence, confine counsel to evidentiary rulings, ensure the orderly presentation of evidence, and 
prevent undue repetition.” Id., citing United States v. Laurins, 857 F.2d 529, 537 (9th Cir. 1988). See 
also, Scott, 642 F.3d at 799 (finding no grounds for reversal where, even though the trial court’s 
questioning of witnesses was at times “quite pointed and intemperate”); United States v. Parker, 241 
F.3d 1114, 1119 (9th Cir. 2001)(court did not show bias by intervening at numerous points to ask 
questions on behalf of the prosecution: “mere fact that a judge’s participation in a trial is substantial or 
even ‘extreme’ does not ipso facto deprive a defendant of a fair trial.”) 

In support of his claim of bias by the Court, Chow cites a number of select short passages from 
the cross-examination of Chow. The examples offered by Chow undermine his own assertions. Instead 
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of showing improper conduct on the part of the Court, the passages illustrate the challenges presented 
during Chow’s testimony and the Court’s appropriate efforts to clarify the evidence, control the orderly 
presentation of the evidence, prevent undue repetition of testimony, and stay within the bounds of the 
rules of evidence. 

Chow elected to take the witness stand and despite claimed difficulties in understanding and 
speaking the English language, opted to engage in direct and cross-examination without having each 
question translated and then answering in English. Nevertheless, an interpreter was made available to 
Chow if he needed assistance. Trial Tr. Vol. 24, 4283-84, Dec. 21, 2015. 8 The direct examination of 
Chow, which took place over the course of a full court day on December 21, 2015 and through the early 
afternoon on December 22, 2015, was marked by long narrative answers, some of which were non- 
responsive. E.g. (non-exhaustive list): Id. at 4294-95, 4320-21, 4325-26, 4334-35, 4345-46, 4350-51, 
4357-59, 4365-67, 4371-73, 4374-75, 4390-95, 4435-38, 4455-58. At the close of the first day of 
testimony, the Court remarked outside the presence of the jury, “I think in terms of leeway, almost every 
question the entire day has been responded to in a narrative, almost every response has been a narrative 
response, which, by the way, is actually not the way examination is conducted. But he’s the defendant, 
and the Government has chosen not to object, and the Court certainly hasn’t intervened, except in those 
few instances where I have found it’s not at all responsive to the question.” Id. at 4470. 

During the same proceeding, the Court emphasized the importance of preserving the perception 
of the Court’s neutrality before the jury. The Court addressed defense counsel about engaging in 
argument with the Court in front of the jury and asked that counsel “follow a procedure whereby if a 
lawyer disagrees with me, and they’re free to disagree with me, their disagreement should be done 
outside the presence of the jury.” Id. at 4472-73. The Court acknowledged that the jury understands 
that the lawyers are “not neutral,” but emphasized that the judge is perceived “as a neutral.” Id. at 4472. 
Accordingly, while the Court expressed full support for the parties being able to make their records, it 
asked that argument on court rulings be done outside the presence of the jury. Id. at 4473. 

While the government may have had strategic reasons for not objecting to Chow’s non- 

8 Although Chow claimed to be less than proficient in the English language, the evidence at trial demonstrated that all of his 
conversations with UCE 4599 over the course of several years were in English. 
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responsive and narrative answers on direct examination, it acted well within proper bounds in requesting 
that Chow answer responsively during cross-examination. Virtually all of the transcript citations that 
Chow claims show bias against him during cross-examination are simply examples of the Court making 
efforts to ensure that Chow’s answers were responsive, comprehensible to the jury, and within the 
parameters of the Rules of Evidence. This becomes clear when Chow’s citations are examined and 
understood in their context. 

For instance, Chow claims in his motion that the Court was improperly putting words in Chow’s 
mouth. Def. Mot. pg. 28. In fact, the Court was attempting to clarify a virtually incomprehensible 
answer from Chow on the key issue of his state of mind when dealing with SA David Jordan (UCE- 
4599). The colloquy leading up to the citation provided by Chow goes as follows: 


MR. FRENTZEN: 

So George Nieh dragged you out of the house, and made you go back and 


engaged in criminal activity with David Jordan? That’s your testimony? 

CHOW: 

I did not engage in criminal activity with David Jordan. 

MR. FRENTZEN: 

You said - 

CHOW: 

He tried to get me involved with lot of stuff what he do. And I told him 
“No,” and I walk away from it. I told him, “Hey, you know what? I don’t 
want to hear it.” And I walk away from it. I stay away from it. 

MR. FRENTZEN: 

You knew he was laundering money. Right, Mr. Chow? 

CHOW: 

Id. 4703. 

What I feel, what I think - I did not see what they do. I don’t put thing 
what I think, and put it on people. 


The Court then attempted to clarify and asked the question to which Chow now objects: 

THE COURT: Well, Mr. Chow, are you saying that you knew that he was involved in 



criminal activity, but you stayed away from it? 

CHOW: 

I don’t knew, [sic] 

THE COURT: 

You thought? 

CHOW: 

I feel. 

THE COURT: 

You thought. You feel that he was? You felt that he was? 

CHOW: 

I feel they doing something wrong, I will keep a distant [sic] to it. That’s 
it. 
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THE COURT: Okay. 

MR. FRENTZEN: But you didn’t keep a distance. You kept coming out. Right” 

CHOW: No. They keep come around me. 

Id. at 4703-04. 

There was nothing inappropriate about this, and certainly nothing demonstrating bias against 
Chow on the part of the Court. The Court was trying to ensure that Chow was able to explain his answer 
and convey his testimony to the jury. 

As another example of the Court’s alleged misconduct and bias toward him, Chow claims that 
the Court mischaracterized his testimony and improperly assisted the government in the colloquy which 
pertained to phone contacts between Chow and Bong Zhu, a suspect in the Leung murder, two months 
after the murder. Def. Mot. pg. 28. An examination of that exchange shows that Chow’s answer was, in 
fact, non-responsive and the Court simply re-asked the same question the prosecutor had posed. Chow 
answered the question and the cross-examination proceeded. This is hardly evidence of bias, and there 
was no mischaracterization of Chow’s testimony by the Court as Chow alleges. 

In yet another example, Chow claims that the Court attempted to obtain the identities of Chow’s 
associates when the prosecutor did not even ask the question. Def. Mot. pg. 31, example 15. That is not 
true. When the full record of the colloquy is examined, it is clear that after Chow stated, “I have a lot of 
bad people around me give me money,” the prosecutor asked: “Who are the bad people? You just said 
you had a lot of bad people around you giving you money.” When Chow was non-responsive, the 
prosecutor asked again: “Who?” When Chow was non-responsive yet again, the Court properly asked 
Chow: “Wait, wait, Mr. Chow.” The question is: “Who are they? Please give names.” Trial Tr. Vol. 
23, 4781, Dec. 23, 2015. Again, the Court was directing Chow to answer the question, something every 
trial court has to do on occasion. The fact that the Court was required to do so in more than one instance 
during Chow’s cross-examination was a function of Chow’s insistence on providing non-responsive 
answers, and not of any judicial bias against Chow. 

The Court also correctly ruled on defense counsel’s objections. As just one example, when the 
colloquy cited by Chow in his example 2 (Def. Mot. pg. 26) is checked, it is clear that Chow had not 
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answered the prosecutor’s question. 9 As another example, contrary to Chow’s claim in his example 4 
(id. at pg. 27), the Court was correct in ruling that the prosecutor’s question was not compound. 

When the remaining examples of alleged judicial impropriety and bias are examined, similar 
conclusions follow. Even cumulatively, Chow’s citations to the Court’s interactions with Chow do not 
leave an impression that the jury would have perceived an appearance of advocacy or impartiality on the 
part of the Court. The Court was performing its duties under Rule 611(a) to exercise reasonable control 
over the mode and order of examining witnesses. There were more than a few times during cross- 
examination when Chow did not answer the question posed, insisted that he had already answered the 
question when he had not, and/or wanted to continue talking after the question was answered. A number 
of those instances are those that Chow includes in his present motion. Chow elected to take the stand 
and in doing so, he was obligated to answer the questions posed to him and do so within the bounds of 
the Rules of Evidence. Far from the Court being unfair to Chow, the Court was doing its best to ensure 
that Chow complied with those obligations and that the jury had comprehensible testimony from the 
defendant. 

Finally, although not clear how the claim fits into Chow’s argument that the Court acted in a 
biased manner during Chow’s cross-examination, Chow includes a complaint that Court “forced defense 
to commit to all witnesses and have them be present the following court day.” Def. Mot. at 33. 

Although not expanded upon, the government assumes that Chow is suggesting that the Court’s 
requirement that he have witnesses ready to testify somehow demonstrates that the Court was biased 
against him. This is ridiculous. The particular exchange to which Chow refers took place after trial 
proceedings on Wednesday, December 23, 2015, and the jury was sent home for a four-day holiday 
recess. When defense witness Alicia Lo completed her testimony mid-afternoon, defense counsel 


9 MR. FRENTZEN: So you bring criminals into your organization, and then you try to pretend you don’t know what they’re 
doing. Right, Mr. Chow? 

CHOW: I am the criminal. When I decided not to involve [sic] no more crime, it’s no more. I change. That’s why -- ... 
MR. FRENTZEN: Are you going to answer my question, Mr. Chow? 

CHOW: That’s why I don’t judge people. 

MR. FRENTZEN: Are you going to answer my question? 

MR. SERRA: He is answering your question. 

THE COURT: No, no counsel. Wait. He has not answered the question. 

Trial Tr. Vol. 26, 4694, Dec. 23, 2015. 
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informed the Court that they had no further witnesses lined up. Trial Tr. Vol. 26, 4885-87, Dec. 23, 
2015. In a side-bar conversation, the Court remarked that the situation was unfortunate, given that there 
were still ninety minutes remaining during which witnesses could be called. Id. at 4886. It agreed, 
however, to release the jurors for the holiday and instructed the defense to have all its witnesses 
available on Monday, December 28, 2015 “so you will not run out.” Id. There was nothing 
unreasonable or unfair about this. The Court had consistently told both parties that it wanted the case to 
move along and expected the parties to fill the trial days. Further, at this point in the trial, a number of 
jurors had been excused and the Court had expressed concerns about being able to finish the trial with 
the jury intact. As with its supervision of the cross-examination of Chow, the Court was exercising 
pmdent and appropriate control over the proceedings in order to proceed at a proper pace, not waste the 
jury’s time, and bring the case to a close with a full jury. Nothing about the Court’s requirement that 
Chow have a sufficient number of jurors available to take up the full court day on the next day of 
proceedings restricted Chow’s ability to present his defense in any manner, and Chow has made no such 
claim. 

The Court’s questions, clarifications, responses to defense objections, and rulings during Chow’s 
cross-examination were entirely appropriate, evidenced no bias against Chow, and provide no grounds 
for a new trial. 

IX. The Court Properly Exercised Its Discretion in Limiting Cross-Examination of 

Special Agents Pascua and Jordan to Matters That Were Relevant to Issues For the 

Jury’s Determination 

Chow argues that the Court prevented him from cross-examining FBI Special Agents Emmanuel 
Pascua and David Jordan (UCE 4599) on whether they had followed Attorney General and FBI program 
policies and authorization requirements. See Def. Mot. at 34. Chow asserts that “such programs were 
used as a tool to bolster the credibility of both on direct examination,” yet he was improperly precluded 
from questioning the agents regarding program authorizations. Id. Chow claims that as a consequence, 
the Court denied him the opportunity to explore and further his “theme” that “FBI agents were so 
determined to get Chow that one would solicit the murder of Jim Tat Kong without getting authorization 
from FBI authorities.” Id. at 39. Citing Taylor v. Illinois, 484 U.S. 400, 408-09 (1988), in which the 
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Supreme Court held that the Compulsory Process Clause of the Sixth Amendment may, in an 
appropriate case, be violated by the imposition of a discovery sanction that entirely excludes the 
testimony of a material defense witness, Chow maintains that he should have been permitted to test the 
credibility of SAs Jordan and Pascua on their alleged lack of program authorization, was improperly 
prevented from doing so, and is therefore entitled to a new trial. Chow Mot. at 40-41. 

Chow’s motion is meritless. The Court gave Chow wide latitude in conducting cross- 
examination of government witnesses including SAs Pascua and Jordan. As discussed below, the Court 
exercised its discretion appropriately when Chow was unable to establish the relevance of the program 
authorizations to testing the credibility and establishing bias of these witnesses, 
a. Applicable Law 

Although Chow does not frame his argument as a violation of his right to effectively cross- 
examine pursuant to the Confrontation Clause of the Sixth Amendment, his complaint focuses on the 
Court’s alleged denial of his right to fully cross-examine two government agents regarding their 
credibility. Accordingly, the case law on the Confrontation Clause of the Sixth Amendment is on point. 
The Confrontation Clause provides the “principal means by which the believability of a witness and the 
truth of his testimony are tested.” United States v. Larson, 495 F.3d 1094, 1102 (9th Cir. 2007)(en 
banc), quoting Davis v. Alaska, 415 U.S. 308, 316 (1974). The defendant is entitled to explore whether 
a witness was biased and make a record from which to argue why the witness may have been biased. 
Larson, 495 F.3d at 1102, citing United States v. Schoneberg, 396 F.3d 1036, 1042 (9th Cir. 2005). 

There are, nevertheless, limits on cross-examination. “The Confrontation Clause guarantees an 
opportunity for effective cross-examination, not cross-examination that is effective in whatever way, and 
to whatever extent, the defense may wish.” United States v. Jenkins, 884 F.2d 433, 438 (9th Cir. 1989), 
citing Delaware v. Fensterer, 474 U.S. 15, 20 (1985)(per curiam). “[WJhile parties are usually entitled 
to introduce some evidence of witnesses’ biases, courts have ‘wide discretion’ under Rule 403 to impose 
limits on the quantity and type of evidence that they introduce.” Jenkins, 884 F.2d at 438, (citation 
omitted.) “The sixth amendment right to cross-examine adverse witnesses does not empower a 
defendant to pursue irrelevant inquiries or exercise complete control over the extent of cross- 
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examination. The district court is responsible for determining the relevance of a given topic and the 
extent of cross-examination to be permitted on that topic.” United States v. Brown, 936 F.2d 1042, 1048 
(9th Cir. 1991). “A limitation on cross-examination ‘does not violate the Confrontation Clause unless it 
limits relevant testimony and prejudices the defendant, and denies the jury sufficient information to 
appraise the biases and motivations of the witness.’” United States v. Bridgeforth, 441 F.3d 864, 868 
(9th Cir. 2006), citing United States v. Holler, 411 F.3d 1061, 1066 (9th Cir. 2005). 
b. Testimony of UCE 4599 

FBI Special Agent “David Jordan,” also known as UCE 4599, testified that he learned from 
Chow associate and co-defendant Andy Li that Chow had solicited Li to murder Chow’s rival, Jim Tat 
Kong. After pleading guilty pursuant to a cooperation plea agreement to a number of offenses, 
including conspiracy with Chow to kill Kong, Li testified that Chow asked him sometime in late 2011 / 
early 2012 to murder Kong and Li agreed to do so. Trial Tr. Vol. 16, 2345-53, Dec. 9, 2015. Li also 
testified that Chow later told Li not to worry, that it had been taken care of, and Li as a result did not 
carry out the murder. Id. at 2373-74. On October 17, 2013, Kong was found shot to death in a car in a 
rural area of Mendocino County. Id. at 2274-81. Chow was charged in this case, along with Li, with the 
conspiracy to kill Kong; neither Chow nor Li were charged with Kong’s actual murder. 

UCE 4599 testified about meeting Li for the first time on January 25, 2012 at the Starlight Room 
and Li telling him about returning from Los Angeles sometime in the future to take care of an individual 
whom UCE 4599 understood to be Jim Tat Kong. Trial Tr. Vol. 11, 1531, Nov. 20, 2015. The 
recording of this conversation was played for the jury. UCE 4599 also testified to conversations with 
Chow about Kong. For instance, UCE 4599 testified that he became aware of threats to Jim Tat Kong 
coming from Chow or his associates. Trial Tr. Vol. 8, 1283-84, Nov. 17, 2015. UCE 4599 testified that 
he could not just passively ask Chow for further information about the situation and explained: “This 
particular juncture of the investigation, it was the first time that I saw Mr. Chow extremely, extremely 
agitated, talking in ways that - and so open about vengeance, that it caused great concern for me, and I 
wanted to elicit any type of immediate actionable intelligence that I possibly could as it related to Mr. 
Kong.” Id. at 1284. UCE 4599 testified that Chow said he was not happy about Kong’s power move in 
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relation to the Hop Sing Tong, and Chow had “publicly denounced Mr. Kong and said that ‘he is no 
longer my brother.’ And when he said that, Mr. Chow told me that when he withdrew his support for 
Mr. Kong, there would be people on the street that would be lined up to take - take vengeance on Mr. 
Kong.” Id. at 1284-85. 

UCE 4599 testified that as a result, he engaged some of Chow’s associates, including Andy Li, 
to talk about the situation with Kong. Id. at 1285. He did so by demonstrating empathy for Mr. Chow’s 
position. Id. UCE 4599 testified: “I was using a technique basically mirroring what I had already 
heard, certainly not to induce or to encourage, but rather to gain actionable intelligence. And, actually, 
with regards to Mr. Li, I did - I believe that I uncovered a significant piece of intelligence as it related to 
Mr. Kong.” Id. At another point in his testimony, UCE 4599 elaborated about his technique in 
discussing the threat against Kong with Andy Li: “What I’m looking to do is I’m looking to elicit 
advance intelligence on Mr. Kong, without seeming like a cop. That is to say I just can’t ask questions 
for purposes of gaining information like the who, the what, the when, the where. That’s a telltale sign of 
a police officer. So what I’m doing is basically mirroring his approach, and asking questions that way.” 
Trial Tr. Vol. 11, 1532, Nov. 20, 2015. 

Contrary to Chow’s claim that he was denied the opportunity to fully explore UCE 4599’s 
interactions with Chow and Li regarding Jim Tat Kong, the record shows that defense counsel engaged 
in lengthy and vigorous cross-examination of UCE 4599 on the subject. Trial Tr. Vol. 14, 1928-44, 

Dec. 7, 2015. Counsel repeatedly challenged UCE 4599’s testimony that his seeming encouragement of 
Chow and Li to deal with the Kong problem by taking care of Kong was intelligence gathering, not 
soliciting a crime. Counsel had more than ample opportunity to present to the jury the defense theory 
that what UCE 4599 was really doing was soliciting Li to murder Kong. Counsel asked UCE 4599 
about this no less than thirteen times over one portion of cross-examination, repeatedly challenging UCE 
4599 to admit that the defense theory was correct. On four occasions, the Court overruled objections 
( e.g . “it’s cross”), and permitted the defense to pursue the line of questioning. Id. at 1936, 1938, 1939. 

One example typical of these exchanges was as follows: 

MR. BRIGGS: But the approach you took could only yield 

something different from what you wanted. The 
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UCE 4599: 

approach you took was to encourage [Li] to take 
care of it. 

No, that’s not true, sir. I didn’t encourage him. He 
already told me he was coming up here to take care 
of that problem 

MR. BRIGGS: 

Telling him the anecdote about the Dai Lo never 
having to ask to do something was intended to get 

Andy Li to act without my client to tell him to do 
something. 

UCE 4599: 

That was intended to garner intelligence. That’s all. 

MR. BRIGGS: 

How does that garner intelligence? What does that 
do by encouraging him to go kill Jim Tat Kong? 

MR. FRENTZEN: 

Objection. That assumes facts - 

THE COURT: 

I’ll let him answer. Go ahead. 

UCE 4599: 

I was gathering intelligence to find out if there as 
specific plans in place on how he was going to do it 
and when he was going to do it. 


Trial Tr. Vol. 14, 1938-39, Dec. 7, 2015. 

Counsel played a recording of a conversation between Andy Li and UCE 4599 and then again 

challenged UCE 4599: “It sounds like you’re encouraging Andy Li to kill Jim Tat Kong, correct?” 

Id. at 1932-34. The colloquy continued: 

UCE 4599: No, that’s not true. 


MR. BRIGGS: 

You don’t interpret what you just heard that way? 

UCE 4599: 

Well, Andy Li, if you recall earlier in the 
conversation, he said That’s why I came up.’ So 
from that point on, I’m thinking I need to gather and 
garner intelligence fast and quick, so I did that at a 
very - what would be conceived or perceived as an 
aggressive manner, but it was purely designed to 
divulge intelligence, which I think I did. I think I 
was very successful in doing that, sir. 


Id. at 1933. 

After asking the same question of UCE 4599 numerous times and eliciting the same response, 
the Court sustained the government’s objection, found that the line of questioning had been asked and 
answered, and asked defense counsel to move on. Id. at 1944. 
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At the close of re-cross-examination, defense counsel returned to the subject again, this time 
addressing a conversation that UCE 4599 had with Chow: 


MR. BRIGGS: 

And I have one last question. Do you remember 
offering to kill Jim Tat Kong for Raymond Chow - 
on behalf of Raymond Chow? 

MR. FRENTZEN: 

Objection. Scope. Oh. Oh. If he wants to get into 
this . . . 

THE COURT: 

I’m sorry. What’s the question? 

MR. FRENTZEN: 

It’s way outside the scope, but if he wants to go — 

THE COURT: 

You’re withdrawing your objection. Okay. Go 
ahead. 

MR. BRIGGS: 

Do you remember offering to kill Jim Tat Kong — 

UCE 4599: 

I do. 

MR. BRIGGS: 

— for Raymond Chow? 

UCE 4599: 

I do. 

MR. BRIGGS: 

Thank you. No further questions. 


Trial Tr. Vol. 15, 2238, Dec. 8, 2015. 

Government counsel followed up with one question: 


MR. FRENTZEN: 

From an investigative standpoint, why would you 
offer to do the hit on Jim Tat Kong? 

UCE 4599: 

Because if the Government was in control of the 
contract to kill Mr. Jim Tat Kong, we could 
obviously - we would not do that. We would be in 
control of the situation and Mr. Jim Tat Kong would 
probably be alive today. 


Id. 

The record thus shows that Chow had the opportunity to offer his theory that UCE 4599 was 
actually soliciting Andy Li to kill Kong; he did so every time he challenged UCE 4599 ’s explanation 
that what UCE 4599 was doing in the conversations with Andy Li was intelligence gathering. Despite 
the clear record, Chow insists that the Court precluded him from presenting his theory to the jury or 
testing UCE 4599’s credibility. That is far from the case. This Court granted Chow considerable 
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latitude in this area of cross-examination and only limited it after the same question had been asked and 
answered repeatedly. The Court permitted Chow to engage in effective cross-examination of UCE 4599 
as to his credibility on this matter, as well as a wide range of other matters. 10 

Nevertheless, Chow persists that it was essential for him to cross-examine UCE 4599 on the 
FBTs Domestic Investigation Operation Guide (DIOG) and the Attorney General Guide (AGG). Chow 
raised the matter with the Court at the close of trial when he requested leave to re-call both UCE 4599 
and Agent Pascua to the stand. Trial Tr. Vol. 27, 5032-40, Dec. 28, 2015. Chow argued that 
Department of Justice policies for agent operations required an authorization procedure for engaging in 
illegal activity; UCE 4599 ’s solicitation of Li to kill Jim Tat Kong was illegal activity for which he 
should have sought authorization, but did not; and Chow would show through presentation of the DIOG 
and AGG that authorization would not have been forthcoming for UCE 4599 to solicit the murder of 
Kong. Id. at 5038. The Court sought to understand the relevance of the contents of the DOJ policies, 
but counsel was unable to articulate exactly how the policy would be relevant to UCE 4599’s credibility 
in light of the answers he had already given stating that he was not soliciting Andy Li to murder Jim Tat 
Kong: 

THE COURT: If the agent did something that was in violation of 

the rule, what does that have to do with your client? 

MR. BRIGGS: Well, if I could cross-examine him and determine 

that he - it was because he had - he was extremely 
ambitious or he felt pressured to - to bring Chow 
home for some type of prosecution, then that’s what 
I - but I need to be able to ask questions on it. 

Id. at 5038. 


10 As was appropriate for this witness, the Court provided Chow wide latitude in cross-examining UCE 4599 in order to test 
his believability. Cross-examination ranged through a number of areas including, as just some examples: UCE 4599’s 
objectives, including personal objectives, in the investigation (see Trial Tr. Vols. 12 and 14 at 1724, 1728, 1878-81, 1920- 
22, 2199-2205); UCE 4599’s use of operational techniques (id. at 1749-54, 1890-96); procedures and obtaining approvals for 
undercover operations (id. at 1723); UCE 4599’s undercover techniques and engaging in lies and false pretenses as part of 
those techniques (id. at 1905-15); being tested by the FBI on his knowledge of policies regarding authorizations (id. at 1896- 
1901); preparation of reports (id. at 1687-91); UCE 4599’s preparation to undertake the undercover role (id. at 1715-1720); 
UCE 4599’s dealings with Chow (e.g. 1729-34; 1756-60; 1783-85; 1986-94); the fact that UCE 4599 misspoke on direct 
examination when he said he always told Chow what the payments were for (id. at 1682-83); accounting for money used in 
the undercover operations (id. at 1795-98, 1946-63). 
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After further extensive discussion of the subject, with no further progress on the defense 
articulating the relevance of the DIOG and AGG policies, the Court denied Chow’s request to re-call 
SAs Jordan. Id. at 5040. 

In doing so, the Court acted entirely within its authority to limit cross-examination to those 
matters that are relevant, even when it comes to impeaching the credibility of a key government witness. 
First, the Court correctly held that if there was an issue of an agent exceeding his authority, that was not 
a matter for the jury. See, Trial Tr. Vol. 27, 5032-40, Dec. 28, 2015. The Court engaged in the same 
discussion with the defense regarding its theory that the FBI agents were acting illegally when UCE 
4599 sold cigarettes without tax stamps to Chow’s co-conspirators. Id. at 4130, 4156-57. See, United 
States v. Bogart, 783 F.2d 1428, 1431 (9th Cir. 1986) vacated on other grounds (citation omitted)(a 
motion to dismiss an indictment alleging outrageous governmental misconduct is a question of law 
directed at the trial judge). 

Second, Chow’s argument that he was entitled to challenge the UCE 4599’s credibility with the 
Department of Justice policies on undercover operations makes no sense. Whether or not the policy 
prohibited agents from soliciting murder was irrelevant given that UCE 4599 testified that he was not 
soliciting murder and there was no credible evidence to the contrary. 11 Even if the Court had permitted 
Chow to present the policy to UCE 4599 and question him about that policy, presumably UCE 4599 
would not have disputed what the policy says regarding whether agents may actually solicit a murder. 12 
That would not have impeached UCE 4599 in any way or established bias on his part. The DIOG and 
AGG policies were simply irrelevant, and Chow has failed to show how he was prejudiced by not being 
permitted to question UCE 4599 on those policies. 

Accordingly, Chow is not entitled to a new trial on grounds that he was unable to engage in 
effective cross-examination of UCE 4599. 


11 The Court observed that what UCE 4599 was doing in his conversations about Jim Tat Kong with Chow and Andy Li was 
“actually police work, and the reason it’s police work ... is because, as the agent testified, he believed that if he can get 
involved in that plot, the then will have some power to be able to stop it occurring. That’s why it’s police work.” Trans, at 
4162. 

12 To the government’s knowledge, what the DIOG or AGG says on the subject of whether agents may or may not actually 
solicit murder is not part of the record in this case. 
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c. Testimony of Special Agent Emmanuel Pascua 

Chow’s complaint that the Court improperly precluded his cross-examination of Special Agent 
Pascua about DOJ policies is similarly without merit. Agent Pascua, one of the co-case agents, testified 
at the close of the government’s case-in-chief. Agent Pascua testified about several limited subjects 
including the number of weapons seized as part of the investigation; expenses of the investigation; 
income generated from the investigation; recoverable funds used for the reverse money laundering 
operations; the investigation of the murder of Allen Leung and the recent arrest of suspect Raymond Lei; 
and the admission of telephone records establishing contacts between suspects in the Leung murder, 
including between Chow and other suspects. 

Chow claims that Agent Pascua testified on direct examination about program authorization, and 
argues that the Court improperly prevented him from pursuing this area of questioning during cross- 
examination. In particular, Chow sought to cross-examine Agent Pascua about the FBI’s authorization 
to sell cigarettes without tax stamps in one of UCE 4599’s undercover operations. Chow wished to 
show that in doing so, the FBI was engaging in illegal activity and that was relevant to show Agent 
Pascua’ s bias against Chow. Again, this makes no sense. 

As a starting place, Chow’s claim that Agent Pascua testified about program authorizations on 
direct and this was “used as a tool to bolster [his] credibility,” is misleading. Chow Mot. at 34, 37, 39. 
The only citation Chow provides for this claim is Agent Pascua’ s testimony, as part of laying the 
foundation for the admission of pen register and trap and trace phone records, that the FBI had 
authorization to apply to the Court to get such data from the phone company. See Trans, at 4108. That 
was hardly a substantive discussion of the FBI’s authorization procedures, much less for undercover 
operations. 

Even though it was beyond the scope of direct, Chow proceeded to explore on cross-examination 
whether Agent Pascua had obtained authorization to sell the cigarettes without tax stamps as part of the 
undercover operation. Trial Tr. Vol. 23 at 4126, Dec. 18, 2015. Agent Pascua testified that he had 
obtained the necessary authorizations, and explained the procedure. Id. at 4127. There was no evidence 
in the record to the contrary and Chow cites to none. Nevertheless, at this point, Chow sought to ask 
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Agent Pascua about the FBI engaging in illegal activity when it sold cigarettes without tax stamps. 

Court precluded pursuit of that line of questioning on grounds that it was irrelevant. Id. at 4127- 30. 

The Court further instructed the jury using Instruction 4.10 of the Ninth Circuit Manual of Model Jury 
Instructions. It stated: “Law enforcement officers are not precluded from engaging in stealth and 
deception, such as the use of informants and undercover agents, in order to apprehend persons engaged 
in criminal activities. The undercover agents and informants may properly make use of false name and 
appearances, and may properly assume the roles of members in criminal organizations. The government 
may utilize a broad range of schemes and ploys to ferret out criminal activities.” Id. at 4128-29. The 
Court added: “[I]t is not against the law for the Federal Bureau of Investigation to engage in the activity 
that’s been testified in this matter.” Id. at 4129. Chow objected to the instmction as an “misstatement of 
the law.” Id. 

The Court took the matter up outside the presence of the jury and gave Chow the opportunity to 
make a further offer or proof. Id. at 4155. Counsel responded that he wished to present evidence 
regarding the DIOG and AGG, and argued that “if the FBI agent didn’t have authorization to go 
participate in criminal conduct ... it goes to the credibility of the witness.” Id. at 4157. The Court noted 
that any issue as to whether an agent had acted without proper authority or exceeded authority was 
properly the subject of a separate motion to the court. Id. When the Court asked how the policy on 
authorizations was relevant to Agent Pascua’ s credibility, counsel had no answer. He said that he was 
“actually talking about [UCE] 4599.” Id. 

The Court’s limitation on cross-examining Agent Pascua on FBI policies for undercover 
operations was undoubtedly correct. First, Agent Pascua testified that he and his colleagues obtained the 
required authorizations and approvals for the cigarette operation, and the record contains no evidence to 
the contrary. Therefore, questioning Agent Pascua about policies on requiring authorization for 
undercover activities would have had no impeachment value. 

Second, the idea that engaging in such an undercover operation with the proper authorizations 
and approvals was still somehow illegal is simply wrong, and attempting to suggest that to the jury 
would have been improper. Obviously, in pursuit of criminal investigations and, in particular, 
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undercover operations, law enforcement is permitted to engage in what would otherwise be illegal 
activity. This Court was correct when it said “[ajctually, it’s not, quote ‘illegal activity’ if the 
Government engages in this activity in connection with an undercover operation. It’s not illegal; that is, 
nobody can be prosecuted for it. It is not against the law.” Id. at 4128. It is common for agents and 
informants in undercover operations to engage in what would otherwise be illegal transactions, such as 
the sale or purchase of drugs. In fact, the instant investigation involved numerous such transactions 
involving purchase of drugs, conspiracy to sell drugs, sale of firearms by felons, and money laundering. 
As the Ninth Circuit held in United States v. So, 755 F.2d 1350, 1353 (9 th Cir. 1985), government agents 
are permitted to infiltrate a criminal organization, approach persons already engaged in or anticipating a 
criminal activity, or provide valuable and necessary items to the conspiracy. Also see Sherman v. United 
States, 356 U.S. 369, 372 (1958)(government may afford the opportunities and facilities for the 
commission of the offense); United States v. Bogart, 783 F.2d 1428, 1438 (9 th Cir. 1986) vacated on 
other grounds, (citation omitted)(the government may use “artifice and stratagem to ferret out criminal 
activity”); United States v. Luttrell, 889 F.2d 806, 813 (9 th Cir. 1989)(under certain circumstances, “it is 
essential for the police to use undercover agents to attach themselves to ongoing activities; stripped of 
the ability to infiltrate criminal organizations, government investigators might be severely hampered in 
the prosecution of members - especially higher-level members - of sophisticated criminal 
conspiracies.”) Of course, there are limitations on the extent and nature of law enforcement conduct 
when it comes to such undercover activities and the courts are authorized to dismiss charges where the 
conduct is “so outrageous that due process principles would absolutely bar the government from 
invoking judicial processes to obtain a conviction.” United States v. Russell, 411 U.S. 423, 431-32 
(1973). But as this Court correctly recognized, such an objection is properly the subject of a motion to 
the court, and is not a consideration for the jury. 

Chow’s motion for new trial on grounds that he was improperly restricted in his cross- 
examination of Agent Pascua is unfounded and should be denied. 
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X. The Court Should Deny Defendant’s Arguments X-XX For Failure To State A 

Claim 

The defendant suggests in his motion that he has an additional ten arguments, identified as 
subheadings X through XX. However, he fails to provide any factual or legal basis for any of these 
“arguments,” simply stating for each one that he has “a good faith basis to believe the trial record and 
facts support” his motion. This is plainly insufficient and in violation of this Court’s local rules, which 
require any party filing a motion to include “a succinct statement of the relevant facts” and “argument. . . 
citing pertinent authorities.” Accordingly, this Court should summarily dismiss defendant’s claims X 
through XX. 

In addition, the defendant filed a “supplemental submission” to his motion. Docket No. 1426. 
This pleading was filed on May 3, 2016, 18 days after the Court’s order instructing the defendant to file 
his motion by no later than April 15, 2016. The defendant raises two issues in his supplement - one has 
to do with not being permitted to call three witnesses at trial. Defendant offers no explanation or good 
cause for why he was unable to file this argument in a timely manner. Accordingly, it should be 
stricken. The defendant’s other motion pertains to an alleged Brady violation. As discussed in the 
government’s argument above regarding immunity, and in Exhibit 1, the alleged document does not 
exist, therefore there is no Brady violation. See Section I. supra., and Exhibit 1. 

C. CONCLUSION 

For the reasons cited above, the defendant’s motion for a new trial is entirely without merit and 
should be denied. 


Dated: May 9, 2016 


BRIAN J. STRETCH 
United States Attorney 


By: Is/ 

WILLIAM FRENTZEN 
SUSAN BADGER 
S. WAQAR HASIB 
Assistant United States Attorneys 
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